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Before this Court are Defendants’ Mdtions for Sunmary
Judgnent pursuant to Rule 56 of the Federal Rules of Civil
Procedure. This lawsuit stens fromthe operation and cessation
of Plaintiffs’ business at Phil adel phia International Airport
(“Airport”), which Plaintiffs claimwas notivated by
discrimnation in violation of 42 U S.C. § 1983 (“Section 1983").
Plaintiffs also allege breach of contract, tortious interference
with contractual relations, and tortious interference with
prospective contracts. For the reasons that follow Defendants’
Motions will be granted in part and denied in part.

Backgr ound

I n Decenber of 1971, Defendant City of Phil adel phia
(“CGty”) and ARA Services, Inc. (“ARA’) entered into a | ease
(“Basic Lease”) granting ARA the right to adm nister the food and

beverage concessions at the Airport. Between the commencenent of



the Basic Lease in January of 1972 and June 4, 1986, ARA and the
City executed six anmendnents to the Basic Lease, none of which
are material to the present dispute. On June 4, 1986, ARA and
the Gty executed Anendnent No. 7 to the Basic Lease, which
i ncluded three key provisions to achieve greater m nority-owned
and femal e-owned participation in the food and beverage
concessions at the Airport.

The first provision of Arendnment No. 7 required that
ARA commit to purchasing a mninumof 15%of its inventory
requi renents fromany conbi nation of qualified mnority-owned
busi ness enterprises (“MBES”) and wonen- owned busi ness
enterprises (“WBEs”). There is no contention that ARA failed to
conply with this provision.

Second, Amendnent No. 7 required that ARA conduct its
Ai rport concession operations through a joint venture with a
qualified MBE or WBE, with such firmowning at |east 15% i nterest
in the joint venture. On Novenber 26, 1987, ARA executed a joint
venture agreement with a qualified MBE known as World Series
Concessions, Inc., later renaned Wrld Wde Concessions, Inc.
(“WAC'). Subsequently, on February 20, 1987, ARA, with the
City' s consent, assigned its interest in the Basic Lease to the
joint venture (“ARA/WAC'). There is no contention that ARA/ WAC
breached the joint venture provision of Arendnent No. 7.

The third provision of Arendnent No. 7 required that
ARA/ WAC contract with a qualified MBE or WBE to operate the



Fountain Court restaurant! or sone other food and beverage
operation at the Airport nutually agreed upon by the Cty and
ARA/ WAC. Pursuant to this provision, ARANW\ entered into a
Managenent Agreenment with Ato Z Inc. (“Ato Z"), predecessor to
Plaintiff A D E. Food Services Corporation (“ADE’), a certified
MBE/ WBE owned by Plaintiff Zenobia Waridi, an African-Anerican
woman, whereby Plaintiffs agreed to operate the Airport’s
Enpl oyee Cafeteria. |In negotiating the terns of the Managenent
Agreenent, ARA/WAC provided detail ed historical financial
information on the Cafeteria to Waridi, who was represented by
counsel during the negotiations.

The Managenent Agreenent was signed by both parties on
March 31, 1988. It expressly acknow edged that the Enpl oyee
Cafeteria was expected to operate at a projected annual deficit
of $190, 000 because the prices of goods were limted as an
accomodation to Airport enployees. This was inmaterial to
Plaintiffs, whose incone was determ ned by paynent of a
managenent fee of 5% of gross receipts and the paynent of
addi tional conpensation if Plaintiffs succeeded in keeping the
actual deficit bel ow $190, 000.

Plaintiffs operated the Enployee Cafeteria for nore
than a year under the Managenent Agreenent. In June of 1989,

Plaintiffs began negotiating to subl ease the space so that Ato Z

This was a facility within the Airport which, after
under goi ng extensive renovations in 1988, was destroyed by fire
just when it was about to reopen in the Fall of 1988. The
restaurant never reopened after the fire.
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coul d becone the sole operator of the Cafeteria. Under this
proposal, Plaintiffs would no | onger receive a nanagenent fee,
but would instead receive all profits or, as it turned out, incur
all losses fromthe Cafeteri a.

On June 6, 1990, ARA/WAC and Plaintiffs executed a
| etter agreenent summarizing the terns under which Plaintiffs
woul d subl ease the Enpl oyee Cafeteria. A subsequent |etter
agreenent dated January 4, 1991, anended the Subl ease. Taken
together, the two letter agreenents provided that ARA/ WAC woul d
subsidize Plaintiffs by: (1) defraying Plaintiffs’ utility costs,
(2) providing at no cost all of the Cafeteria s fixtures and
equi pnent, and (3) paying a portion of the food costs for ARA/ WAC
enpl oyees utilizing the Cafeteria. The termof the Subl ease was
fromJune 6, 1990 to January 6, 1997. Further, the City approved
Waridi's request to raise prices.

Plaintiffs unilaterally term nated the agreenent by
| etter dated Novenmber 12, 1991. At the tine Plaintiffs abandoned
t he Enpl oyee Cafeteria, Plaintiffs owed ARAN WAC i n excess of
$120, 000 for inventory purchases.

During 1992, the parties negotiated as to whet her
Plaintiffs could return to the Airport and operate a concession
unit in a termnal. On Decenber 21, 1992, it was agreed that
Plaintiffs (now as ADE) woul d assunme the operation of a snack bar
in Termnal C (“C Snack”) selling food and non-al coholic
bever ages.

Al though Plaintiffs began operating C Snack on January



28, 1993, ARA/WAC and Plaintiffs never executed a witten
agreenent defining the scope or duration of Plaintiffs’
operations. There was continued di sagreenent over such issues as
whet her Plaintiffs could sell alcohol, and whether Plaintiffs’
enpl oyees woul d be subject to the ternms of the collective
bar gai ni ng agreenent which covered ARA/WAC s enpl oyees. The

di sputes were resolved by January 1994, when the parties agreed
that Plaintiffs could seek approval fromthe state for a |iquor
license and Plaintiffs did not have to enploy a | abor union.

In 1994, as part of a plan to undertake maj or
renovati ons and alter concession operations at the Airport, the
City entered into an agreenent with ARA/VWAMC to end its right to
exclusivity under the Basic Lease and its anendnents. The
intention was that ARA/WAC would ultimately be replaced with a
new prinme contractor at the Airport.

Through an agreenment that becane effective February 1,
1994, ARA/WAC agreed to permt the City to term nate the Basic
Lease. |In exchange, ARA/WAC agreed to manage and operate the
food and beverage concessions on a non-exclusive basis subject to
the right of the Gty to obtain possession, on 30 days notice, of
any or all locations. Plaintiffs sought, but did not obtain, a
direct contract with the City.

ARA/ WAC proposed a price increase on sandw ches it sold
to concessionaires. After protests by Plaintiffs, the Gty
agreed to absorb the price increase for sandw ches sold to

Plaintiffs. Plaintiffs product delivery tinme was changed from



8:30 aam to 1:00 p. m

Because of the ongoing construction at the Airport, the
City informed AR/ WAC that Plaintiffs would have to be noved out
of the C Snack location by the end of Septenber. ARA/W\C s
concession | ocations were al so changed as a result of the
construction. ADE was given tenporary carts in Termnal Cto
mai ntai n operations.

In January 1995, the Gty sel ected Defendant
Mar ket pl ace- Redwood Cor poration (“Marketplace”) as the new
manager of Airport concessions. Plaintiffs continued to operate
C Snack without a witten contract, while the Gty began cl osing
ARA/ WAC s ot her concession | ocations for renovations and
conversion to Marketplace. During this time, Marketplace placed
carts near Plaintiffs’ |ocations which allegedly adversely
affected Plaintiffs’ business.

By letter dated COctober 31, 1995, the city required
ARAN WAC to surrender Plaintiffs’ Termnal Clocation. On
Novenmber 9, 1995, ARA/WAC notified Plaintiffs’ counsel of the
city’s demand. Plaintiffs surrendered the concession unit and
filed this lawsuit on the sane day, Novenber 30, 1995.

Plaintiffs’ initial conplaint alleged violations of
Title VI of the Cvil R ghts Act and its inplenmenting
regul ations, violations of Section 1983, comon |aw clains for
breach of contract and tortious interference with contract, and
intentional and/or negligent infliction of enotional distress.

By Menorandum Opi nion and Order dated Cctober 11, 1996, this



Court dism ssed the counts for violations of Title VI and its
i npl enenting regul ations and enotional distress. Plaintiffs
filed a Second Arended Conplaint, alleging (1)Section 1983
violations, (2) breach of contract, and (3) tortious interference
wi th contract and prospective contract. ARA/WAC has also filed a
counterclaimfor breach of contract arising out of Plaintiffs’
alleged failure to pay for rent and supplies furnished from March
1995 to Novenber 1995.
St andard

Summary judgnent is proper if “there is no genuine
issue as to any material fact and the noving party is entitled to
a judgnent as a matter of law.” Fed. R Cv. P. 56(c). The
novi ng party has the burden of informng the court of the basis
for its notion and identifying those portions of the record that

denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The non-
nmovi ng party cannot rest on the pleading, but nmust go beyond the
pl eadi ngs and “set forth specific facts showng that there is a
genuine issue for trial.” Fed. R Cv. P. 56(e); Celotex, 477
US at 324. |If the court, in viewing all reasonabl e inferences
in favor of the non-noving party, determnes that there is no
genui ne issue of material fact, then summary judgnent is proper.

Celotex, 477 U S. at 322; Wsniewski v. Johns-Manville Corp., 812

F.2d 81, 83 (3d Gr. 1987).
Di scussi on

Section 1983




In order to establish Section 1983 liability, a
plaintiff nmust establish that (1) the conduct conpl ai ned of was
commtted by a person acting under color of state law, and (2)
this conduct deprived the plaintiff of rights, privileges, or
immunities secured by the Constitution or laws of the United

States. Parratt v. Taylor, 451 U S. 527, 535 (1981), overruled

on other grounds by Daniels v. Wllians, 474 U S. 327 (1986).

Plaintiffs in the instant case are unable to establish either of
t hese el ements.
A. State Action
The requirement that the conduct was “under col or of
state law has consistently been treated the sane as the “state
action” requirenent under the Fourteenth Amendnment. Mark v.

Bor ough of Hatboro, 51 F.3d 1137, 1141 (1995), cert. denied,

UusS _ , 116 S.C. 165 (1995). 1In order for the conduct of a
private party to be state action, it nust be fairly attributable

to the state. Lugar v. Ednpbndson G| Co., 457 U S. 922, 937

(1982). The determ nation of whether conduct constitutes state
action is necessarily fact-bound. 1d. at 939. The Suprene Court
has applied a variety of analyses in addressing this issue, but
has not resol ved whether there are several specific tests to
determ ne state action, or nerely different ways of
characterizing the sane inquiry. |d. The Third Crcuit, while
acknow edging that the inquiry may vary with the facts of each
case, has specifically naned three tests: the exclusive

government function approach, the joint participation or



synbiotic rel ati onshi p approach, and the nexus approach. G oman

v. Township of Manal apan, 47 F.3d 628, 639 (3d Gr. 1995).

Regardl ess of which analysis is applied to the facts in the
instant case, Plaintiffs have failed to show that the conduct at
i ssue was state action

Conduct of a private party can be state action if the
party perfornms a function that has been “traditionally the

excl usive prerogative of the State.” Rendell-Baker v. Kohn, 457

U S. 830, 842 (1982) (quoting Jackson v. Metropolitan Edi son Co.,

419 U. S. 345, 353 (1974)) (enphasis in original). In Rendell-
Baker, five enployees brought a Section 1983 action agai nst a
private school specializing in students with difficulty

conpl eting public high school. Al though public funds accounted
for over 90% of the school’s operating budget, the Suprene Court
held that the school was not a state actor. The Court held that
the mere fact that the state |egislature provided funding for

t hese services did not make them the exclusive province of the

state. Rendell-Baker, 457 U. S. at 842. *“That a private entity

performs a function which serves the public does not make its
acts state action.” 1d.

In Goman, the Third Crcuit relied on Rendell-Baker in

hol ding that a volunteer first aid squad was not performng an
excl usi ve governnent function, and therefore could not be a state
actor under this analysis. Goman, 47 F.3d at 641. Simlarly,
the Third Circuit applied the government function test in

McKeesport Hosp. v. Accreditation Council for G aduate Md.




Educ., 24 F.3d 519 (3d Gr. 1994). In MKeesport, a hospital

filed a Section 1983 action against a private accrediting body
for graduate nedical training progranms. The court held that
despite the fact that the defendant was recogni zed as the
accrediting body by state regulation, it was not a state actor
because the “accreditation of nmedical education in this country
is neither a traditional nor an exclusive state function.” 1d.
at 525.

In the instant case, Plaintiffs argue that the Airport
i s anal ogous to a public park, and that ARA/ WAC control |l ed access
to this public area.? But it is Defendants’ conduct that is at
issue. There is no evidence that access to the Airport termnals
was controlled by ARA/WAC or Marketplace. Rather, they provided
food and managed concessions. These are obviously not exclusive
functions of the state. Therefore, the conduct of Defendants
ARA/ WAC and Mar ket pl ace did not constitute state action under the
excl usi ve government function approach.

The Supreme Court has also held that private conduct
may rise to the level of state action where the state so far

insinuates itself into a position of interdependence with the

’2ln so arguing, the Plaintiffs rely upon Ctizens to End
Ani mal Suffering & Exploitation, Inc. v. Faneuil Hal
Mar ket pl ace, 745 F. Supp. 65 (D. Mass. 1990), which invol ved the
arrest of protestors at a public outdoor shopping area by private
security officers. Plaintiffs reliance is msplaced. The

distinction lies in the challenged conduct. In Faneuil Hall, the
conduct at issue was the arrest of protestors in a public area,
which is arguably an exclusive function of the government. In

the instant case, the conduct is the provision of food and
managenent of concession stands, which is clearly not the
excl usive prerogative of the state.
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private entity that it nmust be recognized as a joint participant

in the challenged activity. Burton v. Wl nmngton Parking Auth.,

365 U.S. 715, 725 (1961). “While the exact contours of this
state action inquiry are difficult to delineate, the

i nt erdependence between the state and private actor nust be
pronounced before the laww Il transformthe private actor into a
state actor.” Goman, 47 F.3d at 641. Courts have been
reluctant to recognize a synbiotic relationship absent a high

| evel of state invol venent. Denchy v. Educ. & Training

Consul tants, 803 F. Supp. 1055, 1058 (E.D. Pa. 1992).

Significant public funding and regul ati on are not

sufficient to create a synbiotic relationship. Blumyv. Yaretsky,

457 U. S. 991, 1011 (1982). Bluminvolved the transfer of
patients fromprivate nursing honmes that received state
subsi di zation of their operating costs. Further, the state paid
t he medi cal expenses of over 90% of the patients in the
facilities, and the state licensed the facilities. The Court
hel d that privately owned enterprises providing services that the
state woul d not necessarily provide, even when extensively

regul ated and substantially funded, do not becone state actors

under the Burton analysis. 1d. Simlarly, in Rendell-Baker, the

Court applied this approach in addition to the governnment
function test. Despite the relationship between the school and
the state as described above, the Court concluded that the school

was not a state actor under this analysis. Rendell-Baker, 457

U S. at 840-43.
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In McKeesport, the Third G rcuit also utilized this

approach in finding that a private accrediting body was not a
state actor. The court found no synbiotic rel ationship because
the entity was sel f-governed and financed, and set its own
standards, while the state nerely recognized and relied upon its

expertise. MKeesport, 14 F.3d at 525. In a case even nore

anal ogous to this one, the Third Crcuit applied the synbiotic

rel ati onship test to concessionaires at an airport. See Gannett

Satellite Info. Network, Inc. v. Berger, 894 F.2d 61 (3d Gr.

1990). In Gannett, a newspaper publisher challenged a decision
not to allowits vending machines in Newark Airport. Part of the
regul atory schenme chal |l enged i ncluded | ease agreenents wth
concessionaires. The publisher argued that the agreenents
permtted the concessionaires to act as “First Amendnent
gat ekeepers” and that their refusal to sell Gannett’s newspaper
violated the Constitution. The Third G rcuit rejected this
reasoni ng, finding no synmbiotic relationship between the
government and the concessionaires, and therefore, the
concessi onaires’ conduct did not constitute state action. 1d. at
67.

In this case, the connections between ARA/WAC and t he
Cty include the follow ng: ARAWAX and the City were parties to
t he Basi c Lease, ARA/WAC was required under the | ease to pay rent
and nmake certain capital inprovenents to the concession
| ocati ons, ARA/WAC was required to devise and submt a plan

calling for increased mnority-owned and femnal e-owned busi ness

12



participation at the Airport, and the CGty's Mnority Business
Enterprise Council (“MBEC') was responsible for certifying
mnority and femal e busi nesses and nonitoring the Gty s goals.
The connections between Marketplace and the Gty include the
foll owi ng: Marketplace and the City were parties to a Master
Lease Agreenent (“MA’), the Gty’s involvenent in subleasing is
l[imted to the approval of individual subleases after
negoti ati ons are conpleted, the MA requires Mrketplace to
operate in accordance with a D sadvantaged Busi ness Enterprise
Pl an whi ch mandates mnority participation goals in awarding
subl ease contracts. These contacts, taken as a whole, do not
rise to the level required for state action under the synbiotic
rel ati onshi p/joint participation analysis. The relationships
between the City and these two private entities are no different
t han those of other independent contractors hired by the City.
In Burton, patrons used a governnent-owned parking facility in
order to gain access to a restaurant which | eased the space from
t he governnent, thus creating a synbiotic relationship. 1In
contrast, patrons do not use the City-owned Airport in order to
gain access to the concessions. Rather, the concessions are
incidental to the purpose of the Airport.

The Supreme Court has al so held that private conduct
can be state action where “there is a sufficiently close nexus
between the State and the chall enged action of the [private]
entity so that the action of the latter may be fairly treated as

that of the State itself.” Jackson, 419 U. S. at 351. Mer e

13



approval of or acquiescence in the private party’ s conduct is not
sufficient to constitute state action. Blum 457 U S. at 1004-
05. Rather, the state nust exercise coercive power or provide
significant encouragenent such that the action nust in | aw be
deened to be that of the state. 1d. at 1004. This approach
focuses on specific conduct, rather than the entire relationship

bet ween the governnent and the private entity. lnperiale v.

Hahnemann, 776 F. Supp. 189, 199 (E.D. Pa. 1991) aff’'d, 966 F.2d
125 (3d Cir. 1992).

Plaintiffs make nunerous allegations of discrimnatory
acts by ARA WAC and Mar ket pl ace, including: ARA/WAC of fering
Plaintiffs the Enpl oyee Cafeteria when it was known to be a
“proven | oss | eader,” ARANWAC s provision of substandard products
and services, ARAWNC s refusal to indemify Plaintiffs,
ARA/WAC' s refusal to increase Plaintiff’s subsidy, and
Mar ket pl ace’ s pl acenment of vending carts in close proximty to
Plaintiffs' operations. See Plaintiffs’ Second Am Conpl. at 5-
16. Wiile Plaintiffs’ do argue that the Cty participated in
sonme of these actions (See Plaintiffs Cpp’'n to Mdtions for Summ
J. at 70-71), there is no basis for concluding that the
gover nment exerci sed coercive power or in any way encouraged
ARA/ WAC or Marketplace in the conduct at issue. To the contrary,
in many of Plaintiffs’ allegations, the evidence indicates that
the Gty made every effort to assist the Plaintiffs in
di sagreenents and negoti ati ons with ARA/ WAC and Mar ket pl ace.

See, e.qg., ARAVWAC Exhibit 25 at  36. Therefore, Plaintiffs

14



have failed to establish state action under the nexus test.
B. Deprivation of Rights

In addition to proving state action, a Section 1983
plaintiff nmust prove the he or she was deprived of a right,
privilege, or immunity secured by the Constitution or |laws of the
United States. Parratt, 451 U.S. at 535. Plaintiffs are unable
to establish that ARA WAC and Mar ket pl ace were state actors, but
it cannot be disputed that the City was a state actor.

Therefore, it is still necessary to exam ne whet her or not

Def endants deprived Plaintiffs of any rights secured by the
Constitution. | find that they did not, and thus, even if
Plaintiffs could establish that ARA WAC and Mar ket pl ace were
state actors, Plaintiffs’ Section 1983 claimnust fail against
al | Defendants.

Because Plaintiffs allege that the Defendants engaged
in discrimnation based upon Waridi’s race, color, and gender,
the constitutional predicate for Plaintiffs’ Section 1983 action
is the Equal Protection O ause of the Fourteenth Amendnent.® To
bring a successful Section 1983 claimfor a denial of equal
protection, Plaintiffs nust prove the existence of purposeful

discrimnation. Andrews v. Gty of Phil adel phia, 895 F.2d 1469,

1478 (3d Gir. 1990). Plaintiffs nust denonstrate that they were

treated differently than other individuals who were simlarly

Plaintiffs argue that their claimis also based upon a
violation of the Fourteenth Amendnent Due Process Cl ause (see
Plaintiffs’ Opp’'n to Motions for Sunm J. at 68-69), but there is
nothing in the pleadings or in Plaintiffs supporting docunents
to indicate any evidence of Due Process violations.
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situated. 1d. Specifically, the Plaintiffs nust establish that
any disparate treatnent was based on Waridi’s race, color, or

gender. Long v. Board of Educ., 812 F. Supp. 525, 532 (E.D. Pa.

1993) .

Plaintiffs’ allegations of violations include: (1)
offering Plaintiffs the Enpl oyee Cafeteria, a “proven |oss
| eader,” pursuant to the Managenent Agreenent, (2) providing
Plaintiffs with substandard products and services, (3) deceivVving
Plaintiffs regarding the profit potential of the Enpl oyee
Cafeteria, (4) refusing to defend and i ndemmify Plaintiffs under
ARA/ WAC' s i nsurance policy when a patron of the Enpl oyee
Cafeteria filed a personal injury suit against Plaintiffs, (5)
engaging in delay tactics for alnost 14 nonths before permtting
Plaintiffs to return to the Airport in 1993 as a concessionaire,
(6) attenpting to require Plaintiffs to enploy union |abor in C
Snack in violation of federal labor law, (7) changing Plaintiffs’
delivery tine from8:30 a.m to 1:00 p.m, (8) increasing
sandwi ch prices, (9) subjecting Plaintiffs to unfair conpetition
by pl acing other vendors in close proximty to Plaintiffs’
concessions, and (10) noving C Snack and Plaintiffs’ eventual
eviction. Plaintiffs do nake other nore general allegations, but
t hose enunerated here are the nost specific. Al are equally
wi thout merit.

At the outset, it is inportant to note that nost of the
al l eged discrimnatory acts occurred nore than two years prior to

the filing of this suit, and they cannot formthe basis for
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Section 1983 liability. The Suprene Court has held that in
Section 1983 actions, federal courts nust apply the state statute
of limtations governing general personal injury actions. W]Ison

v. Garcia, 471 U.S. 261 (1985); Owens v. Okure, 488 U.S. 235

(1989). In Knoll v. Springfield Township, 763 F.2d 584, 585 (3d
Cr. 1985), the Third Grcuit held that Section 1983 actions
brought in Pennsylvania are subject to Pennsylvania's two-year
statute of |imtations for personal injury actions. See 42 Pa.
C.S. §8 5524. The statute of l[imtations begins to run when the
cause of action accrues, and accrual of Section 1983 clains is
governed by federal law. Long, 812 F. Supp. at 530. A civil
rights action accrues when the plaintiff “knew or had reason to
know of the injury that constitutes the basis of [the] action.”

Id. (quoting Sandutch v. Miuroski, 684 F.2d 252, 254 (3d Cr.

1982). Plaintiffs unilaterally term nated the agreenent to
operate the Enployee Cafeteria by |letter dated Novenber 12, 1991.
The letter indicated a desire to “make [Plaintiffs] whole after
the extraordinary losses . . . sustained in operating the
Enpl oyee Cafeteria.” ARA/WAC Exhibit 10. Thus, Plaintiffs had
actual know edge of the alleged Section 1983 violations on
Novenmber 12, 1991. Plaintiffs instituted this action on Novenber
30, 1995. The statute of limtations bars any cl ains accruing
prior to Novenmber 30, 1993. Therefore, any clains relating to
t he Enpl oyee Cafeteria are barred by the statute of |imtations.
Plaintiffs also allege violations during the

negotiations for Plaintiffs to return to the Airport after
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ceasing operations at the Enployee Cafeteria. The parties
reached an agreenent on Decenber 21, 1992 whereby Plaintiffs
coul d begin operating C Snack. Thus, any clainms relating to this
process are al so barred.

Even if many of Plaintiffs Section 1983 clains were not
barred by the statute of limtations, all of the clains are
neritless because Plaintiffs cannot establish purposeful
discrimnation. |In Long, a teacher sued the Phil adel phia Board
of Education, alleging that she had been discrim nated agai nst on
the basis of race and gender. But despite her enuneration of
several actions taken by the principal, the court found that the
plaintiff was unable to produce any credi bl e evidence that any of
the facially neutral acts was taken on the basis of her race or
gender. Long, 812 F. Supp. at 532-33. In the instant case,
despite extensive discovery conducted by all parties, Plaintiffs
have been unable to offer any facts renotely indicating
di scrimnatory purpose in the actions of any of the Defendants.

Plaintiffs’ allegation that they were offered a “proven
| oss | eader” in the Enployee Cafeteria ignores the crucial fact
t hat under the Managenent Agreenent Plaintiffs bore al nbst none
of the risk for | osses of the operation. Plaintiffs’
conpensati on under the agreenent was conputed as 5% of net
recei pts, without regard to the ultimate profitability of the
Cafeteria. See ARA/VWAC Ex. 3 at 1 12. Further, the agreenent
provi ded that ARA/ WAC was responsible for the first $190,000 in

| osses and 90% of any loss in excess of $190,000. See Id. This

18



evi dence further contradicts Plaintiffs’ contention that the
Def endant s deceived themregarding the profit potential of the
Enpl oyee Cafeteri a.

Plaintiffs also allege that they were provided with
substandard products and services. At her deposition, Wridi
admtted that at all tinmes she had the right to reject any
inventory itenms that she found to be unsatisfactory. See ARA/ WAC
Ex. 2 at 102-03. The allegations relating to services provided
are assuned to refer to the withdrawal of ARA/WAC s managenent -
| evel enployees fromthe Cafeteria. The renoval of managenent -
| evel personnel was done pursuant to the parties’ contractual
arrangenent .

Plaintiffs also allege that discrimnation is
denonstrated by ARAWNC s refusal to indemify Plaintiffs.
However, Plaintiffs ignore the Managenent Agreenent, which
expressly provides that Ato Z was required to carry
conprehensive general liability insurance, and that it would be a
direct cost of operation. ARA/WAC Ex. 3 at f 11. Further,

Waridi admtted in deposition testinony that she believed ARA WAC
had paid her attorneys’ bills in connection with the |awsuit as
wel |l as her portion of the settlenent. ARA/WAC Ex. 2 at 95-97.

Simlarly, the alleged delay of 14 nonths during which
Plaintiffs negotiated returning to the Airport does not
denonstrate discrimnatory intent. Plaintiffs had abandoned the
Enpl oyee Cafeteria, |eaving over $120,000 in unpaid bills. See
ARA WAC Ex. 2 at 244-46. Any apprehension on the part of

19



Def endant s was under st andabl e, and in no way i ndicates
di scrimnatory intent.

Plaintiffs further allege that Defendants’ attenpt to
require Plaintiffs to enploy union | abor denonstrates
di scrimnatory aninus. However, there is no evidence of
di scrim natory purpose. ARA/WAC s evidence indicates that
Def endants were not aware of its illegality. See ARA/W\C Ex. 14
at 154-55, 165.

The change in Plaintiffs’ delivery time |ikew se does
not indicate any unlawful notive. Waridi admitted at her
deposition that, after conplaining, her delivery tinme was
changed. See ARA/WAC Ex. 2 at 779-81. There is nothing to
support the allegation that Waridi’s race or gender was a factor
in her delivery tine.

Plaintiffs also allege that a proposed sandw ch price
i ncrease was notivated by Waridi’s race or gender. ARA/WAC, in
turn, contends that the price increase was due to increased
costs. See ARA/WAC Ex. 14 at 195-96; ARA/WAC Ex. 30. However,
the Gty agreed to absorb the price increase for Plaintiffs,
thereby allowing the prices to remain the same to Plaintiffs.
See ARA/WAC Ex. 24. Thus, not only was any price increase
irrelevant to Plaintiffs, it is also difficult for Plaintiffs to
substanti ate all egations of discrimnation against the City after
agreeing to this accommodati on.

Plaintiffs also contend that the placenent of other

vendi ng operations (“kiosks”) in close proximty to Plaintiffs
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and allowing themto sell sonme of the sane goods sold by
Plaintiffs was discrimnatory. The placenent of these kiosks was
pursuant to Marketplace s plan to maxi m ze the nunber of
concession operators at the Airport. Food ki osks had been pl aced
i n anot her concourse previously. Any conpetition actually
advanced one of the provisions of Marketplace' s Master Lease
Agreenment with the Cty. The |ease required Marketplace to
foster conpetition anong vendors and mandated that prices at the
Airport be the sane as in the general Philadel phia area. See
Mar ket pl ace Ex. D at 88 8.02, 8.04. A manager at C Snack
described Plaintiffs’ prices as “exorbitant” prior to the arrival
of the kiosks, and stated that the conpeting vendors forced
Plaintiffs to lower prices. See Marketplace Ex. CC at 116.
Further, the ki osks about which Plaintiffs conplained were both
owned by wonen, one of whom was African Anerican. See
Mar ket pl ace Ex. Kat § 4. Currently, 70% of kiosks at the
Airport are owned by African-Anericans, and 31% are owned by
African Anerican wonen. See id. at 1 3. Thus, Plaintiffs are
unable to offer any evidence that there was a discrimnatory
notive underlying this action.

Therefore, Plaintiffs are unable to establish the
el ements of a Section 1983 action. Defendants ARA WAC and
Mar ket pl ace did not engage in state action. Further, neither the
private Defendants nor the Cty deprived the Plaintiffs of any
rights secured under the Constitution or laws of the United

St at es.
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Breach of Contract

Plaintiffs allege breach of contract clains against al
Def endants. The contracts upon which the clains are based are:
(1) Anendnent No. 7 to the Basic Lease, (2) the Mnority
Utilization Plan submtted by ARAN W\ to the Gty pursuant to
Amendnent No. 7, (3) the March 31, 1988 Managenent Agreenent, (4)
t he Subl ease enbodied in the June 6, 1990 and January 4, 1991
| etter agreenents between the parties, and (5) the oral contract
pursuant to which Plaintiffs operated C Snack. Plaintiffs argue
that there are other contracts involved in the clains (see
Plaintiffs Cpp’'n to Summ J. at 75-77) but nost of the
al | egati ons concern issues relating to the contracts |isted
above.

The only specific breaches alleged by Plaintiffs
agai nst Market pl ace are regardi ng Marketpl ace’s “Agreenent to
abi de by the law and “Marketplace’s Agreenent to negotiate in
good faith with ADE.” 1d. at 77. Despite the possible
phi | osophi cal interest that would be generated by a di scussion
regarding the social contract and one’s “agreenent to abide by
the law,” this Court nust restrain itself. There is no evidence
i ndi cating the existence of any such agreenents.

Aside fromthese assertions, Plaintiffs do not argue
any breach of contract by Marketplace. Further, by Waridi’'s own
adm ssion, no contract ever existed between Plaintiffs and
Mar ket pl ace. See Marketplace Ex. N at 592-93. Plaintiffs are

al so unable to pursue a third-party beneficiary clai magainst
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Mar ket pl ace. The Master Lease Agreenent between Marketpl ace and
the Gty specifically states that no third party beneficiaries
are intended. See Marketplace Ex. D at § 15.08.% Thus,
Plaintiffs breach of contract clains agai nst Marketpl ace are

wi t hout merit.

Pennsyl vani a | aw provi des a four-year statute of
[imtations for contract clains. 42 Pa. C.S. 8 5525. As stated
above, Plaintiffs filed this action on Novenber 30, 1995. Any
cl aims accrui ng before Novenber 30, 1991 are barred by the
statute of limtations. Under Pennsylvania |law, an action for
breach of contract accrues at the tinme of the breach. Baird v.

Marley Co., 537 F. Supp. 156, 157 (E.D. Pa. 1982). Waridi wote

a series of letters, the last of which is dated Cctober 29, 1990,
conpl ai ni ng that ARA/ WAC was not in conpliance with the
Managenent Agreenent, the Subl ease, Amendnent No. 7, and the
Mnority Utilization Plan. See ARAN WAC Exs. 34-36. Thus,
Plaintiffs had actual know edge of any breaches under these

al l eged contracts nore than four years before the filing of this
action. Therefore, any breach clains relating to Anendnent No.
7, the Mnority Utilization Plan, the Managenent Agreenent, and

t he Subl ease are barred by the Statute of Limtations.

Even if these clains were not barred by the statute of

“The Agreenent specifically provides:
Section 15.08 No Third Party Beneficiaries. Nothing in
this Agreenent expressed or inplied, is intended or
shall be construed to confer upon or give to any
person, firm corporation, or |legal entity, other than
the parties, any rights, renedies, or other benefits
under or by reason of this Agreenent.
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l[imtations, Plaintiffs still would not prevail. Plaintiffs
claimto be third-party beneficiaries to Arendnment No. 7. Under
Pennsyl vania |aw, a party beconmes a third-party beneficiary only

where both parties to the contract express an intention to

benefit the third party in the contract itself. Scarpitti V.
Weborg, 609 A 2d 147, 151 (Pa. 1992). There is an exception
where the circunstances are so conpelling that recognizing the
“beneficiary’s right is appropriate to effectuate the intention
of the parties, and the performance satisfies an obligation of
the prom see to pay noney to the beneficiary or the circunstances
indicate that the prom see intends to give the beneficiary the
benefit of the prom sed performance.” 1d. In the case of
governnental contracts, the test for whether a nenber of the
public is a third-party beneficiary is strictly applied.
Drumond v. Univ. of Pa., 651 A 2d 572, 578 (Pa. Commw. 1994),

appeal denied, 661 A 2d 875 (Pa. 1995). In general, a prom sor

who contracts with the government is not subject to contractua

l[iability to nmenbers of the public because “individual nenbers of
the public are nerely incidental beneficiaries unless a different
intention is manifested within the contract.” [d. (citing Nguyen

V. United States Catholic Conference, 548 F. Supp. 1333 (WD. Pa.

1982), aff’'d 719 F.2d 52 (3d Gr. 1983)). There nust be sone

| anguage in the contract evincing an intent that the party
contracting with the governnent will be held liable to third
parties in the event of a breach. Nguyen, 548 F. Supp. at 1348.

I n Drummond, the court applied this test to a group of
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Phi | adel phi a school children who sued the University of

Pennsyl vani a alleging that the University failed to conply with a
nunber of agreenments between the University and the Cty. The
chil dren conceded that their standing to bring a contract action
rested on their claimthat they were third-party beneficiaries of
the agreenents between the City and the University. The court
found that nothing in the contract indicated an intention by the
City and the University that there would be liability to third-
party beneficiaries. Drumond, 651 A 2d at 579.

In the case at bar, Plaintiffs can point to nothing in
either Amendnent No. 7 or in the Mnority Uilization Plan
indicating an intent by the parties to be held liable by third-
party beneficiaries. Accordingly, Plaintiffs cannot recover
under this theory.?®

Plaintiffs' allegations of breach of the Managenent
Agreenent are virtually identical to those for the Section 1983
claim These include clains that ARAN WAC refused to indemify
plaintiffs as well as the alleged provision of substandard food.
As was di scussed above, Plaintiffs suffered no damages fromthese
al | eged breaches. Oher alleged breaches (e.g. promse to give
Plaintiffs adequate exposure to traffic) are based on all eged
prom ses not nentioned in the Managenment Agreenent.

The only remaining contract claim(the only one not

°I't is worth noting that this Court finds no evidence to
indicate that the Mnority Utilization plan is a contract. There
is no offer and acceptance surrounding it. Rather, it appears to
be nerely a statenment of ARA/WAC s goal s that was prepared
pursuant to an agreenent with the Gty.
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barred by the statute of limtations) relates to the oral
agreenent between Plaintiffs and ARAN WAC whereby Plaintiffs
operated C Snack. Plaintiffs claimARA WA breached this
agreenent by: (1) not permitting Plaintiffs to sell alcoholic
beverages, (2) increasing sandw ch prices, (3) changing the
product delivery schedule, and (4) noving Plaintiffs to a
different |ocation and the subsequent eviction. ARA WAC has
asserted a counterclaimbased on this contract, alleging that
Plaintiffs failed to pay anounts due for rent and products
supplied. Wiile there is no dispute as to the existence of this
contract, neither party offers evidence establishing all of the
material ternms of this agreenment. Thus, there are issues of fact
regarding both Plaintiffs® claimand ARA WAC s countercl ai m based
upon this contract, and summary judgnent is not appropriate.

Tortious |Interference

Under Pennsylvania |aw, four elenents are required to
state a claimfor tortious interference with contract: (1) the
exi stence of a contract, (2) that Defendants had the purpose or
intent to harmPlaintiffs by interfering with the contract, (3)
t he absence of justification or privilege for the interference,

and (4) damages. Killian v. MCulloch, 850 F. Supp. 1239, 1251

(E.D. Pa. 1994). The two-year statute of |limtations as set
forth in 42 Pa. C.S. 8§ 5524(3) applies to actions for tortious

interference with contract. Torchia v. Keystone Foods Corp., 635

A. 2d 1082, 1086 (Pa. Super. 1993). Thus, any clains accruing
bef ore Novenber 30, 1993 are barred.
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In their Argunent, Plaintiffs allege the follow ng
tortious interferences: (1) ARAWAC tortiously disrupted the
third-party beneficiary contract between the Cty and Plaintiffs
arising out of Amendment No. 7, (2) the City tortiously disrupted
Plaintiffs’ contracts with ARA/WAC for operation of the Enpl oyee
Cafeteria and C Snack, (3) all Defendants tortiously disrupted
ADE' s enpl oyees’ abilities to provide quality service pursuant to
their enpl oynent contracts, (4) the Cty and ARA/ WAC tortiously
interfered in Marketplace s all eged agreenent to negotiate in
good faith with Plaintiffs, and (5) Marketplace tortiously
di srupted the contract between ARA WAC and the City to which
Plaintiffs were third-party beneficiaries. None of these
al l egations neets the elenents required for a tortious
interference claim

As di scussed above, Plaintiffs were not third-party
beneficiaries to the contract between the Cty and ARA WAC
Thus, the first and fifth clains cannot neet the requirenent that
a contract exists. Simlarly, Plaintiffs failed to establish any
agreenent on the part of Marketplace to negotiate in good faith,
| eaving no basis for the fourth allegation. Further, Plaintiffs
of fer no evidence of contracts between ADE and its enpl oyees, and
therefore, the third allegation cannot be the basis for a claim
Plaintiffs can only establish the existence of a contract
regarding their second allegation. But, although the first
el ement of tortious interference is nmet, the second is not.

Plaintiffs are unable to offer any indications that the Cty had

27



the intent or purpose to harmthe Plaintiffs. Therefore,
Plaintiffs have no claimfor tortious interference with contract.

Plaintiffs also allege tortious interference with
prospective contracts. Under Pennsylvania |law, the el enents of
this claimare: (1) a prospective contractual relation, (2) the
purpose or intent to harmthe plaintiff by preventing the
relation fromoccurring, (3) the absence of privilege or

justification, and (4) actual harmor damage. Thonpson Coal Co.

v. Pike Coal Co., 412 A 2d 466, 471 (Pa. 1979). A prospective

contractual relation is “sonething |ess than an contractua
right, sonething nore than a nere hope.” 1d. Plaintiffs nust
establish a “reasonabl e |ikelihood or probability” that a

contractual relation wuld have occurred. Tose v. First

Pennsyl vania Bank, N.A., 648 F.2d 879, 898 (3d Cr. 1981).

Plaintiffs allege in their Argunent that Defendants
interfered as follows: (1) the City caused ARA/WAC to back out of
a witten contract with Plaintiffs regarding operation of C
Snack, (2) the Gty and ARAN WAC caused the Airport enpl oyees’
unions to refuse ADE an i ndependent contract, (3) the Gty and
ARA/ WAC caused |iquor suppliers to stay out of anticipated
agreenents with ADE, (4) the Cty and ARA caused prospective
custoners to avoid purchases fromPlaintiffs by presenting
Plaintiffs’ business as substandard, (5) ARA/WAC and Market pl ace
caused the City to balk at entering into a contract with
Plaintiffs, (6) the Gty and ARA/ WAC caused Marketpl ace to bal k

at entering into a contract wwth Plaintiffs, and (7) the Gty and
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Mar ket pl ace caused prospective custonmers to avoid purchases from
Plaintiffs by placing conpetitors in close proximty to
Plaintiffs’ concession stand.

Plaintiffs first allegation is insufficient to form
the basis for this claimbecause it is nerely related to the form
of the contract regarding C Snack. Plaintiffs cannot show the
exi stence of a prospective contractual relation because there was
an actual contract between the parties. The remaining
all egations are nerely bare assertions, with no supporting facts.
Plaintiffs offer no evidence to show a “reasonabl e |ikelihood or
probability” that any of these possible contractual relations
woul d have occurred in the absence of Defendants’ conduct.
Further, Plaintiffs have been unable to offer any evidence
regarding the second element of the tort: purpose or intent to
harmthe Plaintiffs. Therefore, Defendants are entitled to
summary judgnent on the claimfor tortious interference with
prospective contracts.

Concl usi on

In summary, there is no genuine issue of material fact
as to Plaintiffs’ Section 1983 claim Defendants ARA WAC and
Mar ket pl ace were not state actors. Even if they had engaged in
state action, Plaintiffs were not deprived of any rights secured
by the Constitution or laws of the United States. Thus, summary
j udgnment nust be granted as to Count | of the Second Anmended
Conmpl aint in favor of all Defendants.

Regardi ng Count Il of the Second Amended Conpl ai nt,
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Plaintiffs failed to establish that there is any issue of fact as
to clainms against the City and Marketplace, and thus, those
breach of contract clains will be dism ssed. Further, there is
no i ssue of fact regarding the contract clains agai nst ARA/ WAC
with the exception of those arising out of the oral agreenent by
which Plaintiffs operated C Snack. Thus, summary judgnent wil |l
be entered in favor of ARANWAC as to all clains based upon
witten contracts, but summary judgnent will not be granted for
cl ai rs based upon the oral agreenent because there is a genuine
issue of material fact. Simlarly, ARANWA s Mtion for Summary
Judgnent on their counterclaimis denied.

Plaintiffs are unable to show that there is any issue
of fact regarding their clainms for tortious interference with
contract and tortious interference with prospective contract.
Therefore, Count 1l of the Second Anended Conplaint will be
di sm ssed as to all Defendants.

An appropriate O der follows.

30



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

A. D.E. FOOD SERVI CES CORP. and : ClVIL ACTI ON
ZENOBI A WARI Dl :
NO.  95-7485
Plaintiffs,
V.

CI TY OF PHI LADELPHI A,

MARY RCSE LONEY,

ARA SERVI CES, | NC.

ARAMARK LEI SURE SERVI CES, | NC.
WORLDW DE CONCESSI ONS, | NC.
and MARKETPLACE/ REDWOOD CORP.

Def endant s.

ORDER

AND NOW this 9th day of COctober, 1997, upon
consi deration of Defendants’ Mtions for Summary Judgnent and al
responses thereto, it is hereby ORDERED that:

1. The Motion of Defendants City of Phil adel phia and
Mary Rose Loney is GRANTED,

2. Defendant WMarketpl ace Redwood Corporation’ s Mtion
i s GRANTED;

3. The Mdtion of Defendants ARA Services, Inc.,
ARAMARK Lei sure Services, Inc., and Wrl dw de Concessions, Inc.
for Sunmary Judgment is GRANTED in part and DENIED in part. Wth
regard to Counts | and Ill, said Mdtion is GCRANTED. Wth regard
to Count Il, said Motion is DENIED as to all clainms arising out
of the oral contract by which Plaintiffs operated the concession
operation in Termnal C, and said notion is GRANTED as to al

other clains in Count II;



4. The Mbtion of Defendants ARA Services, |nc.,
ARAMARK Lei sure Services, Inc., and Wrl dw de Concessions, |nc.

for Summary Judgment on Their Counterclaimis DEN ED

BY THE COURT:

Robert F. Kelly,



